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NIOC Position Paper

UN Convention on Transnational
Organized Crime (UNTOC)

Protocol to Prevent, Suppress
and Punish Tra cking in

which dates to the dawn of time. However,
today, it exists in a greater extent than ever
before, even if in di erent forms and in distinct
ways. It is an obligation of states to eliminate
this activity under the UN Declaration of
Human Rights.

International legislation has addressed the
issue speci cally in the UN Convention against

Persons: Pakistan's Legisla’[iveTransnational Organized Crime (UNTOC),

Developments

By Muhammad Azam Khan
Introduction

Human tra cking has plagued societiesfor
centuries. Criminal justice systemsaround
the world and national legislaturesalike are
now focusing heavily on it. Pakistan has

which was adopted by the General Assembly by
Resolution No. A/RES/55/25 on 15 November

2000 and entered into force on 29 September
2003 as specied in article 38. As part of the

Palermo Protocols, UNTOC has developed

three supplementary protocols:

Protocol to Prevent, Suppress and Punish
Tra cking in Persons, Especially Women
and Children.

enacted legislation aimed at combating human

tra cking within its own means. Nevertheless,
human tra cking has remained relatively
unimpeded.

Human tra cking victims are not restricted
by their age or background.Women, men,
and children can all be a ected by human
tra cking. Moreover, human tra cking occurs

both within and outside of national borders, as

well as betweenand within regions.Because
it is an immensely exploitative systemthat
takes advantageof unsuspectingand o en
marginalized individuals, determining the

extent of human tra cking across the globe is

di cult due to its insidious nature.

UNTOC — UN Conventions and
Protocols:

Human tra cking is no di erent from slavery,

2. Protocol Against the Smuggling of Migrants
by Land, Sea, and Air.

3. Protocol Against the lllicit Manufacturing
of and Tra cking in Firearms.

e Protocol to Prevent, Suppress and Punish
Tracking in Persons, Especially Women
and Children, also referred to as “Tra cking
protocol or TIP protocoll, was adopted by
the United Nations General Assembly in 2000
and entered into force on 25 December 2003
in accordance with article 17. which reads as
follows:

1. “This Protocol shall enter into force on
the ninetieth day after the date of deposit
of the fortieth instrument of ratification,
acceptance, approval or accession, except
that it shall not enter into force before the
entry into force of the Convention. For the

1 https://en.wikipedia.org/wiki/Protocol_to_Prevent,_Suppress_and_Punish_Trafficking_in_Persons,_Especially_Wom-

en_and_Children




purpose of this paragraph, any instrument
deposited by a regional economic integration
shall

additional to those deposited by member

organization not be counted as

States of such organization.

other forms of coercion, of abduction,
of fraud, of deception, of the abuse of
power or of a position of vulnerability,
or of the giving or receiving of payments
or benefits to achieve the consent of a

. . person having control over another
2. For each State or regional economic

integration organization ratifying, accepting, person, for the purpose of exploitation.
approving, or acceding to this Protocol after
the deposit of the fortieth instrument of such
action, this Protocol shall enter into force on
the thirtieth day after the date of deposit by
such State or organization of the relevant

instrument or on the date this Protocol enters

Exploitation  shall include, at a
minimum, the exploitation of the
prostitution of other forms of sexual
exploitation, forced labor or services,
slavery, or practices similar to slavery,

servitude, or the removal of organs”.4

into force pursuant to paragraph 1 of this
article, whichever is the later.2” e forces of tracking are not limited to
certain kinds of labor or victims, but rather
As of September 2022, the protocol has been : .
. . . . encompass the recruitment phase that involves
ratied by 178 parties, but Pakistan isn't one

. ) coercion, deception, and fraud, and the slave
of them3. However, soon it is set to ratify the P

) . hase which involves serious exploitation and
Protocol. Hence, this Position Paper on behaﬁ P

. . uman rights violations.
of an independent think-tank. g

1. e real force of the document lies in its law
Other law enforcement enforcement provisions, such as:

provisions. 2. Article 5: Obligates State Parties to

criminalize tra cking, attempted
tra cking, participating as an accomplice,
and organizing and directing tra cking.

e Protocol to Prevent, Suppress and Punish
Tra cking in Persons, Especially Women and
Children, to supplement the United Nations
Convention against Transnational Organizeds.
Crime (the Protocol) establishes the rst
common international de nition of “tra cking

in persons.

Article 10 requires:

a. Law enforcement training to help
identify potential tra cking victims
and organized crime methods used to

Article 3 de nes tra cking as: tra c individuals.

Also requires an information
exchange among law enforcement and
immigration o cials or State Parties

“The  recruitment,  transportation, b.
transfer, harboring or receipt of persons,

by means of the threat or use of force or

2 https://www.unodc.org/unodc/en/treaties/CTOC/signatures.html

3 https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY&mtdsg_no=XVIIl-12-a&chapter=18&clang=_
en

4 https://www.unodc.org/documents/human-trafficking/Toolkit-files/08-58296_tool_1-1.pdf
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regarding transportation  routes, rati ed that convention in 2010.
fraudulent documents, and potential

tra ckers. e Protocol to Prevent, Suppress and Punish

Tra cking in Persons, especially Women and

4. Articles 11 and 12: Mandate strengthening=hildren (the Protocol) has not yet been rati ed
border control measures, such as checkinBUt still Pakistan has enacted the following
travel documents, boarding vehicles forcomprehensive legislation for combating the

travel documents to reduce fraud. children through prevention, law enforcement,

protection, and repatriation of the victims of
tra cking, by observing the requirements of

the protocol:
1. Atrticle 6: States Parties also are required to

include provisions within their domestic 1- € Prevention of Tra cking in Person Act,
legal frameworks regarding victim 2018 (e Act)

compensation and information on legal2. e Prevention of Tracking in Person
proceedings. Moreover, legal proceedings Rules, 2020 ( e Rules)

must be kept con dential.

In addition, the Protocol contains mandatory
provisions concerning victims such as:

e Prevention of Tra cking in

2. Article 8: Requires State Parties to facilitatg,ersoﬂS Act. 2018 ( e ACt)'
the repatriation of citizens or nationals with ' '
due regard for the safety of the victim bypajistan's parliament passed “e Prevention
providing necessary travel documentationys Trq cking in Persons Act, 2018” aer a
and a return without unreasonable delay. |ong  drawn-out process. e law, draed by

3. Article 9: Addresses mandatory preventionthe Federal Investigation Agency (FIA) in
measures, specically citing mass mediaollaboration with the UNODC, is based on
information campaigns, close cooperationUnited Nations model law on Tra cking in
with NGOs, and the creation of social andPersons (TIP) and in-line with international
economic incentives. standards. e law imposes long imprisonment

Bottomline: In essence, the protocol providedeMs and substantial nes for tra ckers and
some mandatory and many detailed provisiondheir accomplices, as stated below:

for victims of tracking, making it the rst ; gection 3 of the Act de nes and criminalizes

Pakistan's perspective - Legislative covering all the aspects of Article 3 of the
Protocol, by providing punishment of

imprisonment up to seven years or with

Following the signing in 2000 of the UN e up to one million rupees or with both.
Convention against Transnational Organized € O€Nce of.Tra cklng attracts stricter -
Crime (UNTOC) and its protocols on migrant ~ Punishment if committed against a child

enhanced up to 10 years (but not less than 2

development
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years) or with ne which may extend to one
million rupees or with both.

2. In aggravating circumstances of tra cking,
as laid down in Section 4 of the Act, the
guantum of punishment is even more
severe, providing imprisonment which may
extend to fourteen years but not less than
three years and ne which may extend to
two million rupees when:

i. An organized criminal group is
involved; or

ii. Travel documents of victim are
con scated or destroyed; or

iii. Serious injury or life-threatening
illness or death of the victim Or of any
other person is caused; and or

iv. e oence by the same oender is
repeated.

In addition to criminalizing the oence of
tra cking, abetment and criminal conspiracy
thereof are made independent o enses to create
joint and vicarious liability against the criminals
of organized crime. 5.

3. By virtue of section 9 the oenses under
this Act shall be cognizable, non-bailable
and non-compoundable with the mandate

and criminalizes all forms of exploitation,
as mentioned in UNTOC and the Protocol.
is law not only absolve the victim from
criminal liability but also declare the
consent of the victims and their parents as
immaterial (Sec 6 & 7), Section 11 and 12
ensure the safety of the victims as well as
the witnesses and other persons concerned
and for that purpose provides special
provisions for safety and con dentiality of
trial proceedings for which the Court may:

i. Conduct trial in camera.

ii. Seal or restrict access to record of the
Court proceedings

iii. Permit evidence of a victim or a
witness behind a screen of similar
adequate means out of view of the
accused, or

iv. rough a video link or using other
communications technology

Or use a pseudonym of a victim or a
witness

e provision of Section 14 of the Act has

made it obligatory for the Government
to device appropriate mechanism for
awareness rising and prevention.

to police for investigation of o enses under € Prevention of Tra cking in
the Act however, if the oence involves Person Rules, 2020 ( e Rules):

transportation of the victim into or out of

Pakistan, such across the border tra cking e Government in pursuance of Section 15
would be investigated by FIA in addition to of the Act framed very comprehensive Rules
maintaining data of tra cking related cases namely Prevention of Tra cking in Persons
and mutual legal assistance with the lavwRules, 2020 to further strengthen the preventive
enforcement agencies of foreign countriesnechanism of tracking and e ective
(Sec 8 r/w Rules). enforcement of various provisions of the Act to

combat, investigate and successfully prosecute
4. Besides the Act introduces and endorsege g enses of tra cking.

the concept of “organized criminal group”

Rules, amongst others, device the
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mechanism to response information regarding: government has helped curb human

o tra cking.
1. Rule-3: Tra cking in persons _ _ _
3. It is now easier to streamline the processes

2. Rule-?: Identi cation of victims of and things will continue to improve if all
tra cking stakeholders are on the same page.

3. Rule-6-9: Medical examination and
treatment of victims 4. Capacity building of Law enforcing agencies

) L is imperative.
4. Rule-10-11: Protection of victims and P

witnesses 5. It is essential to sensitize those practicing
and implementing the law at the lowest

levels so that the desired results can be
achieved.

5. Rule-12-21: Guidelines for conducting
investigation — investigative conduct

6. Rule-22-23: Support and assistance to
victims 6. For LEAs to know laws, conventions, and

protocols, they must be translated into the

local language and included in training

manuals.

7. Rule-24-30: Shelter homes for victims

under Government and private sectors

including NGOs

7. Asabestpractice, international stakeholders

8. Rule-31-33: Referral of victims to support  should share successful policies and case

resources — Government / NGOs studies with others for local adaptation.
9. Rule-34-38: Prosecution trial proceedings

in Court 8. To be compliant with UNTOC, Pakistan

must ratify all three protocols as soon as

10. Rule-39-42: Return and repatriation of .
possible.

victims
11. Rule-43-44: Data relating to tra cking in 9. Aso erimage and international recognition
persons could result from it for Pakistan.

12. Annex-A:  Minimum standards for 10. By ratifying, Pakistan will join mainstream
registered NGOs rendering services to pursuits and be able to collaborate directly
victims of tra cking. with international partners on human

) tra cking issues.

Conclusions and

Recommendations: 11. UNTOC-compliant legislation IS

imperative.

1. Legal instruments against crimes of12. Achieving desired objectives requires
participation in organized criminal groups timely and adequate allocation of resources
are a welcome development in the ght and funds.
against human tra cking.

2. Increasing cooperation between
international stakeholders and local









